Case: 3:17-cv-00003 Document #: 1 Filed: 01/10/17 Page 1 of 6

IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS & ST. JOHN
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KEVIN A. RODRIQUE?Z, )
) CASE NO. /2017
PLAINTIFF, )
)
V. )
) COMPLAINT FOR
32" LEGISLATURE OF THE ) DECLARATORY &
THE VIRGIN ISLANDS, and MYRON ) INJUNCTIVE RELIEF
JACKSON in His Official Capacity as President )
of the 327! Legislature, )
)
DEFENDANTS. )
)
COMPLAINT

COMES NOW Plaintiff Kevin A. Rodriquez (“Rodriquez” or “Plaintiff”), by and through
KELLERHALS FERGUSON KROBLIN PLLC, and hereby states and alleges as follows for his
Complaint against the 32" Legislature of the Virgin Islands and Myron Jackson.

PARTIES
1. Plaintiff Rodriquez is a natural person, a United States citizen, and a bona fide resident of
the United States Virgin Islands.
2. Defendant the 32™ Legislature of the Virgin Islands (“Legislature”) is a governmental body
located in the United States Virgin Islands.
3. Defendant Myron Jackson is a natural person and, on information and belief, a resident of
the United States Virgin Islands and is named herein in his official capacity as President of

the 32" Legislature.
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10.

JURISDICTION & VENUE

This action is brought pursuant to the Revised Organic Act, codified at 48 U.S.C. § 1541
et seq., the Declaratory Judgment Act, codified at 28 U.S.C. § 2201, and the separation of
powers doctrine (see Smith v. Magras, 124 F.3d 457, 465, 37 V.1. 464, 480 (3d Cir. 1997))
over which this Court has jurisdiction pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 1367.
Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) as St. Thomas is the judicial
division in which the Legislature is located and/or is doing business, where the action arose,
where most all the witnesses are located, and where Defendants may be served.

FACTS
In 2016, Plaintiff Kevin A. Rodriquez successfully ran for a seat on the Virgin Islands
Legislature.
As part of the election process, the Board of Elections certified Rodriquez as a candidate.
The biannual election of senators to the Virgin Islands Legislature occurred in November
2016.
Rodriquez was duly elected to the 32" Legislature by virtue of receiving the sixth highest
number of votes and the election was thereafter certified by the Board of Elections.
On December 9, 2016, Janelle K. Sarauw and Brigitte Berry filed an action against Caroline
Fawkes, in her official capacity as Supervisor of Elections, the Virgin Islands Joint Board
of Elections, St. Thomas-St. John, and Kevin A. Rodriguez a.k.a. Kevin A. Rodriquez
alleging that Rodriquez was not qualified for a seat on the Legislature because he could not
satisfy the Revised Organic Act’s three-year residency requirement. The action was

docketed as ST-16-CV-734.
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11. The Superior Court held a hearing on Sarauw and Berry’s Motion for Preliminary

12.

13.

14.

15.

16.

17.

18.

19.

Injunction on December 16, 2016 and held a hearing on whether Sarauw and Berry were
entitled to permanent injunctive relief on January 4, 2017.

In a Memorandum Opinion entered on January 5, 2017, the Superior Court denied Sarauw
and Berry’s request for permanent injunction and declaratory relief and dismissed the
matter in its entirety because Sarauw and Berry failed to succeed on the merits of their
claim.

Sarauw and Berry appealed the Superior Court’s dismissal of the Complaint. On appeal,
the Supreme Court of the Virgin Islands reversed the Superior Court’s decision and entered
an Order on January 8, 2017 enjoining Rodriquez from taking the oath of office.

On remand, pursuant to the Supreme Court’s January 8, 2017 Memorandum Opinion and
Order, the Superior Court entered an Order on January 9, 2017 enjoining Rodriquez from
taking the oath of office for the 32" Legislature.

The swearing-in ceremony for new senators was held on January 9, 2017, the first day of
the 32" Legislature’s term.

Rodriquez was prevented from taking a seat on the 32" Legislature to which he had been
duly elected.

Specifically, the Legislature refused to call Rodriquez’s name during the ceremony and
refused to seat him even though Rodriquez had been duly elected to a senatorial seat.
Rodriquez wrote the Legislature on January 9, 2017 requesting that the Legislature and not
the Superior Court decide whether he is entitled to take his seat. See Exhibit A.

The Legislature failed to respond directly and has indicated it would wait for further court

action before allowing Rodriquez to take his seat.
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20.

21.

22.

23.

24.

25.

COUNT I: VIOLATION OF REVISED ORGANIC ACT

Plaintiff restates and re-alleges the foregoing paragraphs as if set forth herein.

Section 6(g) of the Revised Organic Act provides, in part: “The legislature shall be the sole
judge of the elections and qualifications of its members, shall have and exercise all the
authority and attributes, inherent in legislative assemblies, and shall have the power to
institute and conduct investigations, issue subpoena to witnesses and other parties
concerned, and administer oaths.”

The “Revised Organic Act ‘divides the power to govern the territory between a legislative
branch, an executive branch, and a judicial branch,’ reflecting that ‘Congress ‘implicitly

22

incorporated the principle of separation of powers into the law of the territory.”” Bryan v.
Fawkes, 61 V.1. 201, 212, 2014 WL 4244046, at *3 (V.1 2014) quoting Kendall v. Russell,
572 F.3d 126, 135 (3d Cir. 2009); Smith v. Magras, 124 F.3d 457, 465 (3d Cir. 1997))
(internal citations omitted).

Rodriquez was certified to run as a candidate for the 32™ Legislature and was duly elected
to a seat by popular vote.

Nevertheless, Rodriquez was prohibited from taking the oath of office and from being
formally seated on the Legislature despite fairly and duly being voted into that position.
Rodriquez is entitled to a determination and judgment declaring that the Virgin Islands
Legislature has exclusive jurisdiction over the above-captioned action pursuant to § 6(g)

of the Revised Organic Act and that the Supreme Court and Superior Court’s orders

enjoining Rodriquez from taking the oath of office violated separation of powers principles.
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26. Specifically, any power the Virgin Islands may have had to resolve any issue with regard

27.

28.

29.

to Rodriquez’s qualifications for office was dissolved once the 32" Legislature was
convened on January 9, 2017.

The 32" Legislature and its President Senator Jackson, were required to permit Rodriquez
to take his seat pursuant to the Revised Organic Act and particularly 48 U.S.C. § 1572.
Moreover, the Legislature has no basis for waiting for court action as any decision as to
the membership of the Legislature is now a non-justiciable political question for resolution
by the 32" Legislature. Said power has not been delegated by the Legislature and thus
remains for its determination. Accordingly, reliance on further court action violates the
Separation of Powers Doctrine and moreover the Board of Elections no longer has the
authority to decertify Plaintiff. See e.g. Mapp v. Lawaetz, 882 F.2d 49, 51 (3d Cir. 1989).
Rodriquez is therefore entitled to declaratory and injunctive relief requiring the 32"
Legislature to permit Rodriquez to take his seat on the Legislature and carry out the official
duties he was elected to perform. He was duly elected and certified to serve in the
Legislature and there is nothing in the law to bar him from taking his seat in the Legislature.
Rather the Revised Organic Act requires he be seated.

WHEREFORE, Plaintiff demands declaratory judgment and injunctive relief that declares

the 32" Legislature to possess the sole authority and power to determine its membership, declares

any injunction entered by the Superior Court dissolved, and orders the 32" Legislature and its

President to seat Plaintiff as a member of the Legislature as required by the Revised Organic Act.
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Respectfully,

/s/ Christopher Allen Kroblin

CHRISTOPHER ALLEN KROBLIN, ESQ.

MARJORIE WHALEN, ESQ.

V.I1. Bar Nos. 966 & R2019

KELLERHALS FERGUSON KROBLIN PLLC

Royal Palms Professional Building

9053 Estate Thomas, Suite 101

St. Thomas, V.I. 00802

Telephone: (340) 779-2564

Facsimile: (888) 316-9269

Email: ckroblin@kellfer.com
mwhalen@kellfer.com
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KEVIN A RODRIQUEZ

Senator-elect — 32nd Legislature of the Virgin Islands
P. O. Box 9481
St. Thomas, VI 00801
(340) 473-9660
kevinarodriquez(@gmail.com

January 9, 2017
VIA HAND DELIVERY

Honorable Myron Jackson, President
32nd Legislature of the Virgin Islands
Legislature of the Virgin Islands

St. Thomas, VI 00802

Dear Senate President Jackson:

As you are already aware, the People of the Virgin Islands elected me as a member of the
32nd Legislature of the Virgin Islands on November 8, 2016. The Board of Elections of St.
Thomas and St. John certified my election as a Senator on November 22, 2016. Under the
Revised Organic Act of the Virgin Islands, 48 U.S.C. § 1571, et seq., | have a prima facie claim
to be seated as a member of the 32nd Legislature of the Virgin Islands.

Today, the 32nd Legislature of the Virgin Islands was sworn in and seated. Although I
was ready, willing, and able to take my oath of office as a Senator of the Virgin Islands, I was
wrongfully denied my right to be seated as a member of the 32nd Legislature because of a “sour
grapes” lawsuit by Janelle Sarauw, who lost the election, and one of her campaign volunteers.
Although the Superior Court dismissed Ms. Sarauw’s case and dissolved the injunction on
Thursday, January 5, 2017, the Virgin Islands Supreme Court entered a last-minute decision —
hours before I was to be sworn in today — reinstating the injunction and remanding the case back
to the Superior Court. But in footnote 15 of its opinion, the Supreme Court implied that the
courts may no longer have jurisdiction over this case once the 32nd Legislature comes into
existence.

Now that the 32nd Legislature has been sworn and seated, the Superior Court no longer
has jurisdiction to determine my bonafides as a Senator of the Virgin Islands. The Revised
Organic Act clearly provides that the Legislature — not the courts — shall be the sole judge of the
elections and qualifications of its members. 48 U.S.C. § 1572(g). It is therefore for the
Legislature — and the Legislature only — to determine my qualifications to be seated as a member
of the 32nd Legislature.
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Thus, the decision of whether I should be sworn-in and seated as a member of the 32nd
Legislature now rests with the members of the V.. Legislature and is no longer with the
courts. I therefore respectfully request that I be immediately sworn in as a member of the 32nd
Legislature of the Virgin Islands so that I can assume the duties of the office to which I have
been duly elected by the People of the Virgin Islands. To do otherwise would be to overturn the
results of the November 8 election and frustrate the settled choice of the People of the Virgin
Islands. Ilook forward to your prompt response. If I do not hear from you by January 10, 2017,
I shall have no other option, regrettably, than to take your silence as a denial of my right to take
my seat in the 32nd Legislature of the Virgin Islands.

Your immediate response is requested.

Sincerely,

32nd Legislature of the Virgin Islands

cc: 32nd Legislature Senators
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UNITED STATES DISTRICT COURT

for the

District of Virgin Islands

KEVIN A. RODRIQUEZ,

Plaintiff(s)

V. Civil Action No. 2017/

32nd LEGISLATURE OF THE VIRGIN ISLANDS,
and MYRON JACKSON in His Official Capacity as
President of the 32nd Legislature,

Defendant(s)

N N S N N N N N e’

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) 32nd Legislature of the Virgin Islands
St. Thomas, Virgin Islands

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Christopher Allen Kroblin, Esq.

Kellerhals Ferguson Kroblin PLLC
Royal Palms Professional Building
9053 Estate Thomas, Suite 101
St. Thomas, V.1. 00802

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No. 2017/

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ,or

(A T left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(3 I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

[ Pt [ savers.
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UNITED STATES DISTRICT COURT

for the

District of Virgin Islands

KEVIN A. RODRIQUEZ,

Plaintiff(s)

V. Civil Action No. 2017/

32nd LEGISLATURE OF THE VIRGIN ISLANDS,
and MYRON JACKSON in His Official Capacity as
President of the 32nd Legislature,

N N S N N N N N e’

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Myron Jackson in his Official Capacity as
President of the 32nd Legislature of the Virgin Islands
St. Thomas, Virgin Islands

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Christopher Allen Kroblin, Esq.

Kellerhals Ferguson Kroblin PLLC
Royal Palms Professional Building
9053 Estate Thomas, Suite 101
St. Thomas, V.1. 00802

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No. 2017/

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ,or

(A T left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(3 I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

[ Pt [ savers.



