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EXECUTIVE SUMMARY 
 

 The following summarizes the major findings from the Inspection of the Professional Services 
Contract for the Pursuit of Damages to the South Shore of St. Croix, Virgin Islands (INR-01-11-16). 
 
Finding 1: Professional Services Contract (pages 5 to 12) 
 

 The Government of the Virgin Islands (Government) did not follow all competitive procurement 
laws, when they entered into a costly professional services contract to provide expert and 
specialized advice in connection with the Government’s claims for penalties and damages 
recoverable for harm to the environment and public health arising from contamination by third 
parties of the natural resources near and located in the South Shore Industrial Area of St. Croix. 

Finding 2: Contract Administration (pages13 to16) 
 

 The Contractor was allowed to take control of the litigation process acting as the “Lead Attorney” 
without the necessary controls in place for the Department of Justice (DOJ) to direct and monitor 
all actions of the Contractor per the United States Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) litigation process. 
 

 The Contractor claimed as fees and expenses a total of $17.9 million of the $27.9 million in 
settlement funds received from three Settlement Agreements, with no substantiation of the 
amounts by DOJ. 

Finding 3: Contractor Billings (pages17 to 28) 
 

 Funds were withheld by the Contractor in violation of the compensation terms of the contract. 
 

 Three summaries submitted by the Contractor were premature and included expenses and fee 
computations that were not in accordance with the provisions of the Contract. 

 
 $27.9 million was inappropriately disbursed from the trust account that was to be established for 

the Government and violated the intent of CERCLA, which prioritizes environmental recovery, 
restoration and health assessment costs over that of legal expenses. 

 
 The Contractor miscalculated, by $5.1 million, the potential contingency fees due from the funds 

received and inappropriately claimed $4.1 million in expenses. 
 

 The $27.9 million collected should have earned about $761,000 in interest. 
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Honorable Kenneth E. Mapp 
Governor of the Virgin Islands 
Office of the Governor 
21-22 Kongens Gade 
Charlotte Amalie, Virgin Islands 00802 
 
Honorable Neville A. James 
President 
31st Legislature 
Capital Building 
Charlotte Amalie, Virgin Islands 00802 
 
Dear Governor Mapp and Senator James: 
 

This final report contains the results of our inspection of the professional services 
contract for the pursuit of damages to the South Shore of St. Croix, Virgin Islands. The 
objectives of the inspection were to determine if (i) the procurement procedures used to engage 
the Contractor were in accordance with the Code and the applicable Rules and Regulations, (ii) 
proper safeguards were followed to ensure that the contract administration was adequate, and 
(iii) fees and expenses claimed by the Contractor were allowable, allocable and reasonable. 
 
 We found that (i) the Government of the Virgin Islands (Government) did not follow all 
competitive procurement laws, when they entered into the costly professional services contract, 
(ii) the Contractor was allowed to take control of the litigation process acting as the “Lead 
Attorney” without the necessary controls in place for the Department of Justice (DOJ) to direct 
and monitor all actions of the Contractor per the United States Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) litigation process, (iii) the Contractor 
claimed as fees and expenses a total of $17.9 million of the $27.9 million in settlement funds 
received from three Settlement Agreements, with no substantiation of the amounts by DOJ, (iv) 
funds were withheld by the Contractor in violation of the compensation terms of the contract, (v) 
three summaries submitted by the Contractor were premature and included expenses and fee 
computations that were not in accordance with the provisions of the contract, (vi) $27.9 million 
was inappropriately disbursed from the trust account that was to be established for the 
Government, and violated the intent of CERCLA, which prioritizes environmental recovery, 
restoration and health assessment costs over that of legal expenses, (vii) the Contractor 
miscalculated, by  $5.1 million, the  potential contingency fees due  from  the funds received and 
inappropriately claimed $4.1 million in expenses, and (viii) the $27.9 million collected should 
have earned about $761,000 in interest.



We made several recommendations dealing with the awarding and legality of the 
Contract, the need for adequate monitoring and supervisory controls over contracts, and the 
allowability of funds collected by the Contractor. 
 

An exit conference was held on January 27, 2016, where there was agreement with the 
findings and recommendations made in the report. A draft report was issued on February 8, 
2016, requesting a response by February 26, 2016. A response, dated March 3, 2016, was 
received on March 7, 2016. The response is included as Appendix I to this report, beginning on 
page 29.  Additional information needed to close the recommendations is included as Appendix 
II beginning on page 34.  

 
Although not required, we provided a copy of the report to the Contractor giving him the 

opportunity to submit additional information for us to consider before the issuance of the final 
report. An attorney representing the Contractor submitted a highly inflammatory and derogatory 
letter with a baseless statement from a former inspector general and affidavits from two former 
attorneys general that conflicted with signed interview summaries by each of the individuals. We 
have commented on this submission at the end of the third finding. The attorney’s letter and the 
attachments are included as Appendix III beginning on page 35. In addition, we have included 
the signed interview summaries from the two former attorneys general as Appendices IV and V 
beginning on page 81. 
 
 If you require additional information, please call me at 774-6426. 
 
 
 Sincerely, 
 

      Steven van Beverhoudt, CFE, CGFM  
      V. I. Inspector General
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INTRODUCTION 
 

BACKGROUND 
 

On May 7, 2004, the Government of the Virgin Islands (Government), Department of 
Property and Procurement (DPP), on behalf of the Department of Justice (DOJ), entered into a 
professional services contract, PC-DJ-081-2004 (Contract), with a Virgin Islands Law Firm 
(Contractor). The Contractor was to “…assist the [Government] in litigation by providing it with 
expert and specialized legal representation in connection with any and all of its claims for 
penalties and damages recoverable under law for harm to any and all protected interests arising 
from contamination by third parties of the natural resources near and located in the South Shore 
Industrial Area, located in South-Central St. Croix, Virgin Islands.” 

 
 The Contract was initiated based on an August 16, 2003, request from the Commissioner 
of the Department of Planning and Natural Resources (DPNR) to the DPP Commissioner for the 
Government to enter into a sole source contract without competitive bidding or competitive 
negotiations. In that request, the DPNR Commissioner claimed that the Contactor “…is the only 
firm in the Virgin Islands, or elsewhere, with more than ten (10) years of intensive 
environmental litigation experience directly related to the recovery of natural resource damages 
in the Territory of the United States Virgin Islands.” The DPNR Commissioner further stated 
that the “… estimate for litigation and expert costs over a 36-month period…” was $1,030,000. 
 
 On May 5, 2005, the Government and the DPNR Commissioner, as the Natural 
Resources Trustee (Trustee) for the Territory, through the DOJ, filed an action for damages in 
the U. S. District Court (Court) Civil Suit No. 2005-0062 (Civil Suit). The Civil Suit charged 
eight defendants (one Alumina defendant was later dropped from the Civil Suit) alleging 
violations under the United States Comprehensive Environmental Response, Compensation, and 
Liability Act1 (CERCLA) and Virgin Islands environmental laws found in Title 12, Chapters 7, 9 
and 17 of the Virgin Islands Code (Code), for pollution of the South Shore Industrial Area of St. 
Croix, Virgin Islands. Similar actions citing Virgin Islands environmental laws were filed in the 
Superior Court of the Virgin Islands (Superior Court). 
 
 In a Press Release dated June 8, 2005, the DPNR Commissioner stated that, “The 
territory is sending a clear message that polluters will be held accountable for damages to our 
territory’s water resources and for harming the environment. The claim [Civil Suit] is based upon 
unpermitted releases of pollutants to the environment from the Refinery and the former Alumina 
facility in violation of territorial and Federal law.” 
 
 

                               
1 CERCLA was passed in 1980 to protect public health and natural resources from hazardous chemical releases 
under 42 U.S.C. §9601-9675 et seq., as amended by the Superfund Amendments and Reauthorization Act of 1986 
(SARA). SARA created two different types of legal actions (cost incurred by the government for Natural Resources 
Damages response, removal, mediation, payment of contributions actions and health assessments). 
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 On February 16, 2012, the Court ordered, in the first Settlement Agreement and Consent 
Decree (Settlement Agreement), that three Alumina defendants pay $3,000,000 to the 
Government as monetary damages. The $3,000,000 was wired to the Contractor on March 9, 
2012. The Court required that the funds be placed by the Contractor into an interest bearing trust 
account for the Government. 
 
 A second Settlement Agreement was signed on May 29, 2014, directing two Refinery 
defendants to pay the Government $43,500,000 in monetary damages. The first partial payment 
of $3,500,000 was wired to the Contractor on June 2, 2014, and was to be placed into the same 
interest-bearing trust account. The balance due of $40,000,000 was to be paid to the Government 
by December 31, 2014. 
 
 A final Settlement Agreement was ordered on July 24, 2014, directing the final two 
defendants to pay $21,375,000 to the Government as monetary damages. Those funds were 
wired to the Contractor on August 22, 2014. 
  

As a result, the total monetary settlement to the Government was $67,875,000, of which 
$27,875,000 was to be held by the Contractor on behalf of the Government, with an outstanding 
balance of $40,000,000 due from the Refinery defendants by December 31, 2014. The Refinery 
did not pay the $40,000,000 by the due date, therefore; actions to foreclose were filed in 2015. 
Following the sale and leasing of the Refinery property in early 2016, the outstanding payment 
issue was settled. Also, as a part of the Settlement Agreements, all other pending lawsuits 
including the Superior Court lawsuits were dismissed. 

 
The monetary damages were to be used to assist in the restoration of contaminated land 

and to fund DPNR’s supervision of cleanup and repairs at the Alumina and Refinery locations 
and the assessment of health issues associated with the contamination. 

  
In addition to the monetary damages ordered by the Court, the defendants were to fund 

the cost of cleaning and restoring the natural resources damaged by the defendants. Those costs 
were estimated to be as high as $76,000,000 for the Alumina cleanup and based on the United 
States Environmental Protection Agency (EPA) estimates from a Federal action, as high as 
$700,000,000 for the Refinery properties. 

 
The following is a summary of the monetary settlement amounts. 
 

Summary of Settlement Amounts 
 
 
 
 
 
 
 
 

Settlement Date 
Settlement 

Amount 

February 16, 2012 $3,000,000 
  
May 29, 2014 $43,500,000 
  
July 24, 2014 $21,375,000 
  
Total $67,875,000 
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OBJECTIVE, SCOPE, AND METHODOLOGY 
 
The inspection was initiated based on a request by the Governor of the Virgin Islands that 

we review the professional services contract and the “recapitulations”, or summaries, submitted 
by the Contractor. The objectives of the inspection were to determine if (i) the procurement 
procedures used to engage the Contractor were in accordance with the Code and the applicable 
Rules and Regulations, (ii) proper safeguards were followed to ensure that the contract 
administration was adequate, and (iii) fees and expenses claimed by the Contractor were 
allowable, allocable and reasonable. 

 
To accomplish our objectives, we examined available Government records and other 

related documentation for contracting procedures, contract administration and fiscal controls 
exercised over the monetary damages awarded. We interviewed Government officials, including 
two former Virgin Islands Attorneys General, who were in office during the awarding of the 
contract and the period of the three Settlement Agreements. We also examined over 5,700 
subpoenaed documents obtained from the Contractor. 

 
 We performed our inspection in accordance with the Council of the Inspectors General 
on Integrity and Efficiency “Quality Standards for Inspections” guidelines between February and 
October 2015. Due independent professional judgment and adequate working familiarity with 
organizations, programs, activities, contracting, procurement and functions identified for 
inspections were used in planning and performing the inspection, obtaining sufficient and 
appropriate evidence to meet our stated objectives, observing for fraud, waste, and abuse, and in 
reporting the results. We believe that the information and data obtained, and the analysis 
conducted, provide a reasonable basis for any findings, conclusions, and recommendations in our 
report. 

PRIOR AUDITS AND INSPECTIONS 
 
 We are unaware of any prior audits or inspections done over the last five years of the 
professional services contract PC-DJ-081-2004 between the Government and the Contractor. 
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RESULTS 
CONCLUSIONS 
 
 We found that (i) the Government did not follow all competitive procurement laws, by 
entering into a costly professional services contract, (ii) the Contractor was allowed to take 
control of the litigation process acting as the “Lead Attorney” without the necessary controls in 
place for the DOJ to direct and monitor all actions of the Contractor per the CERCLA litigation 
process, (iii) the Contractor claimed as fees and expenses a total of $17.9 million of the $27.9 
million in settlement funds received from three Settlement Agreements, with no substantiation of 
the amounts by DOJ, (iv) funds were withheld by the Contractor in violation of the compensation 
terms of the contract, (v) three summaries submitted by the Contractor were premature and 
included expenses and fee computations that were not in accordance with the provisions of the 
contract, (vi) $27.9 million was inappropriately disbursed from the trust account that was to be 
established for the Government, and violated the intent of CERCLA, which prioritizes 
environmental recovery, restoration and health assessment costs over that of legal expenses, (vii) 
the Contractor miscalculated, by $5.1 million, the potential contingency fees due from the funds 
received and inappropriately claimed $4.1 million in expenses, and (viii) the $27.9 million 
collected should have earned about $761,000 in interest.  
 
 We made several recommendations dealing with the awarding of the Contract, the need 
for adequate monitoring and supervisory controls over contracts, and the allowability of funds 
collected by the Contractor. 
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FINDING 1: PROFESSIONAL SERVICES CONTRACT 
 
 The Government entered into a costly professional services contract to provide expert and 
specialized advice in connection with the Government’s claims for penalties and damages 
recoverable for harm arising from contamination by third parties of the natural resources located 
near and in the South Shore Industrial Area, in South-Central St. Croix.  
 
Background 
 
 The Code establishes the DPP with the responsibility for the solicitation and competitive 
procurement of contractual services for the Executive Branch of the Government. Further, the 
DPP Commissioner must provide a system for procurements and establish the necessary 
procedures and forms to record contract negotiations, changes to the basic contract, contract 
amendments, contractor performance, and payments for services. 
 
 Negotiated procurements must be on a competitive basis, to the maximum extent 
practical, to ensure that contracts awarded are in the best interest of the Government. In addition, 
the DPP Commissioner is required to keep all information dealing with the contract negotiations. 
The DPP must retain the files for a period of six years after the final payment of the contract. 
 
 Title 31, Section 236 of the Code requires competitive bidding on all procurement. 
Section 239(a)(4) of the Code provides that professional services contracts be selected through 
competitive negotiations where practicable.  

 
Section 239-8 of the Virgin Islands Rules and Regulations (Rules and Regulations) 

details the requirements necessary for the DPP Commissioner to appoint a Selection Committee 
to assist in the evaluation and selection of the contractor. It also details the steps to be used by 
the Selection Committee in selecting the firm that best meets the established criteria and most 
likely capable of performing the services in the best interest of the Government. It also details 
the steps to be taken in negotiating a contract with the prospective contractor. 

 
Section 239(a)(8) of the Code allows contracts to be negotiated in the open market 

without formal advertising if it is impractical to obtain competition; however, documented 
negotiations by DPP are still required. Section 239-12 of the Rule and Regulations provides 12 
circumstances where this authority may be used. The one circumstance that could potentially be 
applicable to the contract covered by this inspection is example 1, where the “…services can be 
obtained from only one person or firm (sole source of supply).” 

 
Title 31, Section 249 of the Code provides redress of any purchase order or contract 

executed in violation of the procurement laws. The purchase order or contract shall be voided 
and ineffective. If public funds have been expended, the amounts expended may be recovered for 
the Government through proper action instituted for such purpose. 
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Procurement Milestones 
  

Limited documentation prevented us from identifying with certainty the procurement 
procedures followed in the procurement of this contract. The official files contained virtually no 
documentation. Using the few documents available and based on discussions with responsible 
Government officials, we identified the following milestones. 

 
 August 16, 2003 - The DPNR Commissioner wrote to the DPP Commissioner citing “31 

V.I.C. §239(a)(4) and (8)” as authority for the Government to enter into a contract 
without competitive bidding. The correspondence stated that the proposed contractor was 
“… the only firm in the Virgin Islands, or elsewhere…with…environmental litigation 
experience directly related to the recovery of natural resource damages in the Territory of 
the United States Virgin Islands.” The letter concludes with the statement that “We have 
agreed to this contract on a contingent basis.” The “…estimate for litigation and expert 
costs over a 36-month period…” is $1,030,000. 
 

 September 12, 2003 - The DPP Commissioner responded stating that “… Justice has a 
law firm on retainer to assist them with complex issues; we recommend that you contact 
the Attorney General and seek his guidance as to whether such a contract is possible. 
More specifically, the Department of Justice is currently working with specialized 
attorneys on the Tu Tu (sic) Wells case that may be of assistance to your Department 
with respect to this matter.” It concludes, “If the Attorney General advises that your 
Department hire counsel to represent the Government on this matter, please resubmit the 
proposed contract, along with the Attorney General’s Opinion, for processing and 
approval.” 

 
 December 4, 2003 and December 10, 2004 (based on the contents of the drafts, it is our 

opinion that the second date should have been December 10, 2003) - Three draft 
memorandums were sent from a DOJ Assistant Attorney General to the Attorney General 
discussing the legality of a contingency fee contract and whether such contracts are 
permissible by law. The first full draft concludes that regarding the contingency fee 
contract issue and the potential violation of the appropriation requirements of Title 33 
V.I.C. §3317 and the Separation of Powers Doctrine, arguments can be made for either 
position; however there is precedence in other jurisdictions to justify the interpretation 
that funds recovered are “not public funds” until after expenses have been deducted. 
Regarding whether attorney fees can be paid from recovered funds under CERCLA, the 
memorandum states that the use of the funds could be challenged since the courts have 
not taken a stand on the issue. The Assistant Attorney General recommended that if the 
Government decides to proceed with the contract, it should be forwarded to the 
legislature for approval. The second full draft contains the same basic discussion; 
however, in the conclusion, all references to acquiring legislative approval had been 
removed. Regarding the issue with the use of funds under CERCLA, it states that 
“CERCLA Section 107(f)(1) provides that ‘[s]ums recovered by [the] trustee shall be 
retained by [the] trustee without further appropriation for use only to restore, replace, or 
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acquire the equivalent of such natural resources.” The draft concludes that since the 
courts did not rule on the merits of the similar use of CERCLA recovered funds in a prior 
case, there is no case law forbidding its use. The Government should be aware, however, 
of the potential for legal challenges. 

 
 February 19, 2004 - A letter was sent from the proposed Contractor to the Attorney 

General providing “…three (3) original modified contracts…” 
 

 February 24, 2004 - A justification letter was sent from the Attorney General to the DPP 
Commissioner transmitting the contract for approval, justifying the choice of the 
Contractor, the contingency fee nature of the contract and identifying the payment terms. 
It must be noted that the Attorney General stated that “Expenses under the contract shall 
be limited to One Million Five Hundred Thousand Dollars ($1,500,000.00).”  
 

 February 24, 2004 - An 8-page discussion was sent from the Attorney General to the DPP 
Commissioner detailing the Attorney General’s position that contingency fee contracts 
are allowable and that CERCLA recovered funds can be used to pay contingency fees. 
The discussion is a final version of the second December 10, 2003, Assistant Attorney 
General draft memorandum previously mentioned above. He noted that there were four 
prior contingency fee contracts let by the Government dating back to 1998. 
 

 March 24, 2004 - A letter was sent from the Attorney General to the DPP Commissioner, 
resubmitting the professional services contract after “The Cont[r]actor …made the 
changes to the contract and supplied the insurance information as requested…” 
 

 April 22, 2004 - A letter transmitting Contract No. PC-DJ-081-2004 was sent from the 
Attorney General to the Governor for consideration. It is again noted that in detailing the 
contingency fee structure, the letter states, “In addition, the Contractor will be allowed to 
deduct an amount not to exceed One Million Five Hundred Thousand Dollars 
($1,500,000) for expenses incurred in assisting the Government with its claim.” 
 

 May 7, 2004 - Contract No. PC-DJ-081-2004 was signed by the Governor of the Virgin 
Islands. 
 

 June 1, 2004 - A draft of a letter to the Contractor giving the Contractor notice that 
Contract No. PC-DJ-081-2004 was to be terminated in sixty days. There was no 
indication why this action was being contemplated, nor was there evidence that it was 
finalized. 
 

 July 14, 2004 - A letter from the Contractor to an Assistant Attorney General notifying 
him that, “Per our last meeting in St. Thomas, enclosed is the firm resume of [new co-
counsel], which firm I have retained at my own cost to assist in the Natural Resource 
Damages actions. They substitute for [previous co-counsel], who filed their notice of 
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withdrawal on January 12, 2004. I thank you in advance for bringing this to [previous 
Attorney General’s] attention and for your approval to proceed accordingly”. 

 
 March 10, 2005 - A memorandum from an Assistant Attorney General to the Acting 

Attorney General was sent notifying him that the DPNR Commissioner instructed the 
Contractor to file a CERCLA complaint in Court against eight defendants relating to the 
contamination of the South Shore properties on St. Croix. The Assistant Attorney General 
instructed the DPNR Commissioner that the complaint must be reviewed and approved 
by the Attorney General before filing. 
 

Contract Awarding Process 
  

The awarding of this contract was questionable from the inception when the DPNR 
Commissioner submitted the August 16, 2003, letter requesting the sole source contract. The 
Code and the Rules and Regulations do allow circumstances for sole source contracting; 
however, sufficient justification must be provided to show that the proposed contractor is the 
only one capable of providing the desired services. In addition, the Code establishes the DPP 
Commissioner as the only authorized contracting official for the Executive Branch and contract 
negotiations are still required to be done by the DPP Commissioner. 
 
 The DPNR Commissioner’s statement in the August 16, 2003 letter that the Contractor 
“… is the only firm in the Virgin Islands, or elsewhere…” capable of providing the services is 
highly suspect2. It is difficult to believe that this Contractor was the only firm in the Virgin 
Islands or the entire United States capable or willing to provide the necessary legal advice sought 
by DPNR. At a minimum, proposals from other legal firms should have been obtained. 
Government officials are duty bound to always protect the interest of the Government and people 
of the Virgin Islands and to get the best price for the Government. What better way than inducing 
competition for the services sought? As will be demonstrated throughout this report we question 
whether this was done. 

 
In addition, the DPNR Commissioner’s letter stated that “We have agreed to this contract 

on a contingent basis, with the [Contractor] to advance costs and be reimbursed at settlement or 
judgment. The estimate for litigation and expert costs over a 36-month period …” is $1,030,000. 
This statement indicates to us that contract terms had already been discussed and established by 
the Contractor and DPNR, without the involvement of DPP, contrary to the requirement of the 
Code and Rules and Regulations. Also, documents submitted by the Contractor to us as a part of 
this inspection includes costs incurred in 2003 by the Contractor’s new co-counsel and claimed 
by the Contractor as reimbursable expenses. These claimed expenses were incurred before the 
execution of the contract in May 2004. 

                               
2 In a May 17, 2016 interview, a former attorney general indicated that at the time of the awarding of the Contract, 
he expressed concern to the then Governor that there may have been a prior employer/employee relationship 
between the Contractor and the DPNR Commissioner. Accordingly, he questioned the arms-length nature of the 
pending agreement. 
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Contingency Fee Contract 
  

Government officials did not select a contract type that would allow for reasonable fees 
by the Contractor. By selecting a contingency fee plus cost type contract, the Government 
allowed a significant amount of funds recovered under the CERCLA complaint to be diverted 
from the much needed oversight of the required cleanup and restoration of the damaged South 
Shore of St. Croix and the assessment of public health issues that may have been caused by the 
contamination. Taking into consideration the millions of dollars in damages being sought and the 
impact on the environment and public health, the related legal fees placed an undue burden on 
the Government to find funds to supervise and inspect compliance with the various Consent 
Decrees and in assessing the public health impact. 
 
 The concept of contingency fee contracts is a hotly debated issue especially as it relates 
to CERCLA complaints. Some Federal courts have ruled that contingency fee contracts are 
allowable charges against recovered CERCLA funds, while other Federal courts have ruled that 
they are not allowable charges. In addition, there have been numerous legal articles and opinions 
on both sides of the issue. One common trend, however, is the position that recovered funds 
should be used initially for the intended purpose of cleanup and restoration. Remaining funds can 
then be used for reasonable attorney fees. In fact, the American Bar Association in its Rule 1.5 
Fees, does allow contingency fees; however Section (a) states that “A lawyer shall not make an 
agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses.” 
 
 We were informed that the Federal Government only allows attorney’s fees to be paid at 
an hourly rate and not on a contingency in environmental remediation cases because the cleanup 
funds must be used for remediation. 

 
Contingency fee arrangements between state attorneys general and private special 

counsels hired to assist have been found permissible by courts if certain criteria are met to ensure 
the neutrality of the attorneys general and that the interest of the public is being served. The 
courts have stated that the contract must clearly set controls and assurances that the 
government’s attorney general is the lead attorney in the cases. 

 
It is very difficult to find the best practice for the level of control the attorneys general 

must maintain over environmental special counsels in litigation processes to satisfy the courts’ 
concerns for neutrality and the public interest being served. The required standard of neutrality 
for state attorneys general demands that each time a private special counsel is hired to represent a 
state’s interests, the attorney general actually controls the actions of the hired counsel while 
assisting in the case. The use of contingency fee arrangements to hire outside experts and special 
counsels may give the appearance of the cost of litigation being totally born by the losing party, 
but in further review it is noted that the award of damages and costs of the public’s interest in the 
environmentally damaged natural resources cases is diminished by the amount taken up front for 
attorney’s contingency fees and expenses. In some cases the amount of recovery funds left for 
the government is not enough to restore or replace the damaged natural resources and address 
public health issues resulting from the contamination of the environment. The law never intended 
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that CERCLA litigation outcome would have high special counsel expenses and contingency fee 
percentages depleting the funds awarded before remedial actions could adequately address 
environmental damages and public health concerns. Private law firms hired to assist in the 
CERCLA litigation are to provide expert knowledge to result in sufficient recovery for repair and 
restoration of damages, monitoring of the cleanup, and to assess public health issues. Thus, the 
general claim that it does not cost the people anything to litigate natural resource damage cases 
with a contingency fee arrangement is not factual.  
  

On May 17, 2007, the President of the United States, concerned with the apparent abuse 
of contingency fee agreements for legal and expert witness services, issued an Executive Order 
“Protecting American Taxpayers from Payment of Contingency Fees”, forbidding Federal 
agencies from entering into contingency fee agreements unless the United States Attorney 
General determines that the agreement is required by law. The President’s policy statement 
states: 

 
“To help ensure the integrity and effective supervision of the legal and expert 
witness services provided to or on behalf of the United States, it is the policy of 
the United States that organizations or individuals that provide such services to or 
on behalf of the United States shall be compensated in amounts that are 
reasonable, not contingent upon the outcome of litigation or other proceedings, 
and established according to criteria set in advance of performance of the 
services, except when otherwise required by law.” 

 
 This Executive Order came after numerous state attorneys general used contingency fee 
based contracts in health and environmental lawsuits, resulting in millions of dollars in legal and 
expert witness fees. The then President of the United States Chamber of Commerce’s Institute 
for Legal Reform stated that “No lawyer or witness should be able to pocket millions of dollars 
simply because he or she has the government as a client. These contingency fee arrangements 
create a perverse incentive, by combining the power of the government with the personal 
financial interest of some plaintiffs’ lawyers. Too often the result is millions of dollars of a 
government settlement or judgment going to trial lawyers, instead of victims.” 
 

By not opening the need for legal advice to competition, the Government eliminated the 
Government’s ability to obtain the best price for the Virgin Islands.  
 

In one of the preambles to the contract, the Government used the claim that funds were 
not available to pay for reasonable fees and expenses. It states that “…the Government of the 
Virgin Islands does not presently have the funding to advance expenses and currently pay the 
customary charges of the skilled counsel involved…” However as seen in the following 
schedule, the expenses claimed over the 11 years of the Contract averaged $447,837 per year and 
ranged from $70 in 2004 to a high of $3,113,123 in 2012. Although the Contractor included $65 
in expenses from 2003, the Contract was not approved until 2004. 

 
 
 



11 
 

BILLED EXPENSES
2003 $       65  2009 $   357,059 
2004 70  2010 190,080 
2005 30,790  2011 866,681 
2006 71,244  2012 3,113,123 
2007 77,720  2013 275,157 
2008 161,045  2014 231,006 

 
  If we combine the estimated hourly rate for the attorney and support staff identified in the 
Contract and include the expenses to the Contract-defined limit of $1.5 million, the average total 
annual expenses should not have exceeded $840,000 per year over the 11-year period. This 
yearly average was calculated using the combined fees of $675 per hour shown in the 
termination section of the Contract, and assuming annual work hours of 1040 (or ½ of a 40 hour 
work week, since we have evidence to show that the Contractor and co-counsel were engaged 
with other clients during the same time period). The annual attorney and support staff fees would 
amount to a maximum of about $700,000 per year or a total of $7.7 million for the 11-year 
period. Averaging the expenses over the 11-year period to the Contract-limit of $1.5 million, 
total annual expenses should not have exceeded $140,000 per year. As a result, the combined 
average total in fees and expenses should not have exceeded $840,000 per year, with the earlier 
years being significantly less. The Government could have established an account that was 
available until expended to annually appropriate funds to meet the anticipated costs of the 
pending litigation. Total fees on an hourly basis and expenses combined would have totaled no 
more than $9.2 million over the 11-year period, which would have cost the Government far less 
than the contingency based contract. 
 

Unfortunately, with the contingency fee contract, to date the Contractor has withheld 
more than $12.3 million of monetary collections as fees and claims to be owed an additional $9 
million, for a total contingency fee compensation of $21.3 million or 31.4% of the total monetary 
recovery settlement of $67.9 million. Added to the $21.3 million is a claim for expenses of an 
additional $5.6 million, resulting in a total claim by the Contractor of $26.9 million or 39.5% of 
the total monetary recovery.  

 
We will discuss in more detail the contingency fee computation and expenses claimed by 

the Contractor in our finding on Contractor Billings. 
 

Recommendations 
  

We recommend that the Attorney General of the Virgin Islands: 
 

1.1 Review the entire procurement process of this contract to determine if procurement laws 
as required by the Code and expanded upon in the Rules and Regulations were violated. 
Take appropriate action based on the results of the review. 
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1.2 Taking into consideration the Federal Government’s limitations on the use of 
contingency fee contracts, ensure that the use of contingency fee contracts is limited to 
special situations.  

 
V. I. Attorney General’s Response 
 
 The Attorney General in a March 3, 2016 response agreed with the two recommendations 
made. Regarding the first recommendation, it was indicated that an investigation into the 
procurement process has been ongoing since January 2015. 
 

Regarding the second recommendation, it was indicated that internal policies have been 
established to limit the use of contingency fee contracts to “special situations.” 

 
V. I. Inspector General’s Comments 
 
 We consider the responses to the two recommendations to be sufficient for us to resolve 
them. However, they will remain open until we receive the result of the internal investigation 
into the procurement process, and a copy of the internal policies limiting the use of contingency 
contracts. 
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FINDING 2: CONTRACT ADMINISTRATION 
 
 The Government, through the DOJ, failed to adequately administer the professional 
services contract. The Contractor was allowed to take control of the litigation process, acting as 
an extension of the DOJ in the civil suit. The Contractor claimed as fees and expenses a total of 
$17.9 million of the $27.9 million in settlement funds received from three Settlement 
Agreements, with no substantiation of the amounts by DOJ. Finally, the funds were withheld by 
the Contractor in violation of the compensation terms of the contract.  
 
Background 

 
Several sections of the Code address the responsibilities of the Attorney General, the 

appointment of Assistant Attorneys General and the authority of the Attorney General to hire 
non-government assistance in carrying out the responsibilities of the office: 

 
 The Code in Title 3, Chapter 8 among other things, designates the Attorney 

General with the authority to represent the Executive Branch of the Government 
before the courts in all civil proceedings.  
 

 Title 3, Section 113 (a) of the Code establishes the appointment and removal of 
Assistant Attorneys General by the Governor. 
 

 Title 3, Section 114(a)(5) authorizes the Attorney General “to employ such skilled 
experts, scientists, technicians, or other specially qualified persons as he deems 
necessary to aid him in the preparation or trial of actions or proceedings.” 
 

 Title 3, Section 114(a)(6) authorizes the Attorney General “to appear for and 
represent the executive branch of the Government of the United States Virgin 
Islands, and all departments, boards, commissions, agencies, instrumentalities or 
officers thereof, before all administrative tribunals or bodies of any nature, in all 
legal or quasi-legal matters, hearings or proceedings.” 

 
 The contract, in Addendum I, provides a listing of the services to be provided by the 
Contractor. In particular, item 1 states, “Contractor shall advise and counsel Government with 
respect to any claims which Government may have for penalties and damages recoverable under 
law…”; item 2 states, “Contractor shall advise and counsel Government with respect to 
settlement and participation in settlement discussions or negotiations between Government and 
third parties…”; and item 3 states, “Contractor shall represent Government as co-counsel with 
the Virgin Islands Department of Justice in any court, administrative, or arbitration proceedings 
instituted by Government on the advice of Contractor…”. It concludes by stating, “Nothing 
contained herein shall abrogate the ultimate authority of the Attorney General nor diminish the 
obligation of Contractor to aid the Attorney General in fulfillment of statutory duties pursuant to 
3 V.I.C. § 114.” 
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Oversight 
 
 The former Attorney General, who was in office from 2007 through 2014, allowed the 
Contractor to take control of the litigation process with no oversight or supervision by an 
Assistant Attorney General. The Contractor, or the Contractor’s co-counsel, was allowed to 
conduct all depositions, file legal documents, represent the DOJ in settlement talks and in court 
proceedings, and sign two of the three Settlement Agreements as the representative for the 
Attorney General. 
 
 Prior to 2007, an Assistant Attorney General was assigned to the case to provide 
supervision as the litigation progressed. For example, in 2005, when the initial complaint was 
going to be filed, the Contractor was instructed by an Assistant Attorney General to submit the 
proposed complaint to the Attorney General for review and approval. 
 
 When interviewed, the former Attorney General stated that beginning in 2007, there was 
no Assistant Attorney General assigned to the case. He indicated that he personally maintained 
control over the case and the actions of the Contractor. Limited documents at DOJ do show 
copies of some of the filings submitted by the Contractor. Also, in correspondence sent to us 
from the Contractor, it was indicated that documents were submitted to DOJ. The former 
Attorney General indicated that he did not attend depositions, but attended planning and 
mediation meetings in the Virgin Islands, Washington D.C. and New York. However, neither he 
nor any Assistant Attorney General was present during court proceedings. 
 

In addition, we found no evidence to show that the Contractor was designated as a 
Special Assistant Attorney General to represent the Government before the courts, as has been 
the practice of previous Attorneys General. 

 
Recapitulations  
  

The former Attorney General approved the distribution of $27.9 million, with the 
Contractor keeping $17.9 million, without reviewing any supporting documentation for the fees 
and expenses claimed. 

 
After each of the three Settlement Agreements was ordered and the funds were received 

by the Contractor, “recapitulations” or summaries were sent to the former Attorney General 
distributing the funds in the possession of the Contractor. Each summary submitted to the former 
Attorney General consisted of 1½ to 2 pages listing the expenses claimed by the Contractor, and 
a proposed distribution of the funds. The following schedule summarizes the three summaries 
submitted to the former Attorney General. 
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Summaries for the Distribution of Settlement Funds Received by the Contractor on 
Behalf of the Government 

 

Summary Government Attorney Fees Expenses 
Settlement 
Payment 

March 9, 2012 
      Alumina Defendants (3)  $1,924,054.00 $1,075,946.00 $3,000,000.00 

     
May 29, 2014 
       Refinery Defendants (2)**  $1,341,634.68 $2,158,365.32 $3,500,000.00 
           
August 8, 2014 
      Alumina Defendants (2) $10,000,000.00 $9,064,137.60 $2,310,862.40 $21,375,000.00 
     
Total $10,000,000.00 $12,329,826.28 $5,545,173.72 $27,875,000.00 
     
 **Refinery Settlement amount was $43,500,000. Outstanding balance of $40,000,000 had not been collected. 

 
The former Attorney General approved each of the summaries within days of their 

submittal to DOJ.  
 
When interviewed, the former Attorney General stated that he never saw, nor requested 

to see, any details, or supporting documents, of the summaries’ expenses listed. He indicated that 
he looked over the list of expenses on the first summary to see if they appeared to be normal 
legal expenses. He approved the first $3 million summary without questioning anything. The 
former Attorney General explained that he intended to have an audit done of all expenses billed 
by the Contractor after the entire case was settled. He reasoned that if he started questioning the 
expenses too soon, it could have caused disruption in the effective and full efforts in handling of 
the cases by Contractor and his team. The former Attorney General added that had he started 
questioning or appearing to be “cheap” with the Government’s attorneys, it could have sent 
signals to the defendants’ attorneys that the Government was not united and prepared to expend 
all that was necessary to win the case. The defendants’ lawyers, in particular, were very 
experienced and could not be allowed to see the Government’s team arguing over expenses. 

 
As will be discussed in the finding on Contractor Billing had the Contractor’s summaries 

been thoroughly reviewed and compared to the contract terms, numerous discrepancies with the 
expenses and fee computation would have been identified from the first summary. 

 
Recommendations 
 
 We recommend that the Attorney General of the Virgin Islands: 
 
2.1 Establish a procedure to ensure that; (i) outside counsels contracted to represent and 

perform services for the DOJ are properly designated as Special Assistant Attorneys 
General, and (ii) proper supervision and control is maintained by DOJ in all matters for 
which the DOJ has responsibility. 
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2.2 Ensure that invoices for services submitted to DOJ are adequately documented, and are 
thoroughly reviewed in a timely manner before payments are authorized. 

 
V. I. Attorney General’s Response 
 
 Regarding the recommendation that procedures be established to monitor and supervise 
the activities of outside counsels contracted to perform services for the DOJ, the Attorney 
General indicated that DOJ “currently has in place procedures for the retention and the 
monitoring of outside counsel.” 
 
 Regarding the second recommendation that invoices for services be thoroughly reviewed 
and substantiated before payment, the response stated that procedures are in place to review and 
verify invoices and supporting documentation by the lead DOJ attorney before being forwarded 
to the Attorney General for final approval and then to the administrative division for payment. In 
addition, all “contracts with the Government are contingent upon the appropriation of funds. 

 
V. I. Inspector General’s Comments 
 
 The responses to the two recommendations are sufficient for us to consider them 
resolved. However, they will remain open until we receive a copy of the internal policies for the 
retention and monitoring of outside counsel, and the policies and procedures for the review and 
monitoring of invoices. 
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FINDING 3: CONTRACTOR BILLINGS 
 
 The three summaries submitted by the Contractor were premature and included expenses 
and fee computations that were not in accordance with the provisions of the contract. As a result, 
$27.9 million was inappropriately disbursed from the trust account that was to be established for 
the Government. In addition, the Contractor miscalculated, by $5.1 million, the potential 
contingency fees due from the funds received and inappropriately claimed $4.1 million in 
expenses. Finally, in accordance with the Virgin Islands Supreme Court rules, trust funds are in 
fact client funds and should be in an interest-bearing account for the client as stipulated by the 
Court in the first Settlement Agreement. It is estimated that the $27.9 million collected should 
have earned about $761,000 in interest.  
 
Background 
 
 There are four sections of the contract that have a direct bearing on the contingency fee 
computation and the deductibility of expenses by the Contractor. 
 

 3. COMPENSATION - The relevant portions of the compensation section states “…the 
Government…agrees to pay the Contractor a percentage, as set forth in the schedule 
found in Addendum II, of any recovery or settlement monies (including penalties and 
damages) received by the Government for damages resulting from the contamination by 
third parties on the South-Central St. Croix natural resources. Said percentage shall be 
calculated on the net amount collected, as a result of an award, judgment, settlement or 
otherwise.” It further states that “The ‘net amount collected’ shall be computed by 
deducting from the gross amount collected on the Government’s behalf, the expenses and 
disbursements chargeable to the Government…” It continues that “Payments shall be 
made of said recovery or settlement monies at the termination of all involved litigation, 
inclusive of appeals, if any.” 
 

 ADDENDUM II-Contingency Fee Percentage Schedule - This section states that the 
compensation shall be as follows: 
 

o 25% of the first $25,000,000 
o 20% of the next $15,000,000 
o 15% of any amount over $40,000,000 

 
 4. EXPENSES - This section states that, “ In addition to the compensation for services as 

specified in Paragraph 3 above, and subject to the provisions set forth herein, the 
Government authorizes Contractor to incur and agrees to pay reasonable and necessary 
costs and expenses.” It identifies more than 20 examples of types of expenses that can be 
considered as reimbursable. The section continues, “ Any expenditure for a specific type 
of expense in excess of FIVE THOUSAND DOLLARS ($5,000) shall not be incurred 
without prior written consent of the Government, provided that in the event no written 
response is received by Contractor from the Government within fourteen (14) days of 
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Contractor making a written request by facsimile transmission or hand-delivery to the 
Department of Justice for approval of such costs, the Government shall be deemed to 
have provided written consent and accepted the obligation therefor.” It further states that 
“In no event will outstanding and unreimbursed reimbursable expenses, of any nature, 
exceed a total of ONE MILLION FIVE HUNDRED THOUSAND DOLLARS 
($1,500,000), exclusive of costs of appeal, if any.” 
 

 9. ASSIGNMENT - This section states “The Contractor shall not subcontract or assign 
any part of the services under this Contract without the prior written consent of the 
Government. It is understood and agreed that Contractor, at its expense and risk, may 
employ other counsel to assist Contractor in this matter, provided, however, that such 
employment will be via a Subcontract which will incorporate by reference all the terms of 
this Agreement except those relating to compensation and expenses.” 
 
The Office of Disciplinary Counsel of the Virgin Islands Supreme Court (Supreme Court) 

has published the “Virgin Islands Trust Account Handbook” (Handbook) which provides 
guidance in conjunction with the Supreme Court Rules of Professional Conduct, Rule 211, for 
Virgin Islands attorneys in the handling of Trust Accounts maintained for clients. It requires 
attorneys to keep an accurate accounting of receipts and disbursements of clients funds, and to 
keep the clients regularly updated on the status of the funds. 

 
Premature Recovery Distribution 
  

The Contractor inappropriately distributed settlement funds after the first Settlement 
Agreement, and continued to distribute funds after each subsequent Settlement Agreement, in 
violation of the Contract’s Compensation section. 
  

The Compensation section states that “Payments shall be made of said recovery or 
settlement monies at the termination of all involved litigation, inclusive of appeals, if any.” 
There was only one case filed, Civil Suit No. 2005-0062, with multiple defendants for which the 
Settlement Agreements applied. The first Settlement Agreement in February 2012 involved only 
two of the seven defendants. The Court ordered in the Settlement Agreement that the defendants 
“…will pay to the Government $3,000,000 within 30 days of the Effective Date of this Consent 
Decree by wiring such funds to the following account:” The account identified was the 
Contractor’s IOLTA (Interest on Lawyer Trust Account).  
  

Shortly after receipt of the settlement funds, the Contractor inappropriately and in 
violation of the contract terms, submitted to the former Attorney General a summary claiming all 
of the $3 million settlement funds as fees and expenses. The former Attorney General 
inappropriately approved the summary before “the termination of all involved litigation”, and 
without reviewing supporting documentation.  
 
 The same inappropriate action was done after the second Settlement Agreement funds 
were received by the Contractor in May 2014. In this instance, the former Attorney General 
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inappropriately allowed the Contractor’s proposal to keep the entire $3.5 million partial payment 
from two of the remaining five defendants. The Government’s legal action against these 
defendants was not resolved, because the $40 million final payment that was due by December 
31, 2014 was not made, resulting in the Government filing foreclosure action on the Refinery 
property used as collateral3.  
 
 Regarding the third Settlement Agreement of $21.4 million, similar actions were taken by 
the Contractor and the former Attorney General; however, in this instance, the Government 
requested and received a $10 million distribution of the Settlement funds and the Contractor kept 
$11.4 million. The $10 million received by the Government was inappropriately deposited into 
the General Fund, and was not used for environmental purposes as required by CERCLA. 
 
 Although the former Attorney General approved the three summaries, their approval was 
in violation of the Contract, and should have been rejected. The former Attorney General did not 
have the authority to change the terms of the Contract. Any amendments to the Contract should 
have been processed through DPP and approved by the Governor. This was not done. 
Accordingly, the total Settlement funds of $27.9 million received should have been kept in the 
interest bearing trust account until all of the legal proceedings had been completed, as stated in 
the Contract. 
 
Contingency Fee Computation 
 
 The Contractor overstated the Settlement amounts to be used in computing the 
contingency fee. As a result, the contingency fee amount was likewise overstated. 
 
 The Compensation section of the Contract states that “…the Government…agrees to pay 
the Contractor a percentage, as set forth in the schedule found in Addendum II, of any recovery 
or settlement monies (including penalties and damages) received by the Government for 
damages…[emphasis added]”. It further states that “Said percentage shall be calculated on the 
net amount collected….” Throughout the Contract, all references to recovery or settlement are 
to monies received or collected by the Government. 

 
The Contractor erroneously included the estimated costs required of the defendants to 

restore the damaged natural resources in computing the contingency fee. Documents provided 
show estimated restoration costs at between $58,285,000 and $76,285,000. These costs are not 
“recovery or settlement monies” received by the Government, but rather are costs borne by the 
defendants in restoring the properties (their properties) to their uncontaminated condition. The 
Contractor, in documentation entitled “ESTIMATED SETTLEMENT VALUES,” claims total 
contingency fees of $21,297,973.94, using the $67.9 million in recovery or settlement monies 
collected by the Government and the lower estimated value of $58.3 million in the restoration 
costs of the defendants. As previously shown in the “Summaries for the Distribution of 
Settlement Funds Received by the Contractor on Behalf of the Government” in Finding 2 of this 

                               
3 Following the sale and leasing of the Refinery property in early 2016, the outstanding payment issue was settled. 
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report, the Contractor applied $12,329,826.28 of the settlement monies received to the 
contingency fees. In addition, the Contractor is claiming that the Government owes an additional 
$8,968,147.66. 

 
We interviewed the two former attorneys general involved in the awarding of the 

Contract and the payment of the Contractor’s summaries; both indicated that restoration and 
cleanup costs should not be included as part of the contingency fee computation. They both 
indicated that was not a correct interpretation of the contract, and those costs to the defendants 
were never intended to be a part of the computation4.  

 
In a related Federal case against the refinery defendants, the EPA estimated the cost of 

restoration and cleanup of the property to be about $700 million. If those amounts were included 
in computing the contingency fee, it would amount to an additional $105,000,000 in fees, which 
is more than the total settlement received by the Government. This interpretation goes against the 
intent of CERCLA, the reasonableness of fees required in the Supreme Court Rule 211, and 
defies logic. 

 
The following table is our computation of the potential contingency fees that would be 

owed to the Contractor once all settlement issues have been resolved. 
 

Computation of Potential Contingency Fees Entitled Based on Contract 
 

            Description 
Basis for Fee             
Computation 

Potential 
Contingency Fees 

Total Settlement Amount $67,875,000  
Less: Allowable Expenses -1,500,000  

 $66,375,000  
1st Contingency Fee - 25% -25,000,000 $6,250,000 
 $41,375,000  
2nd Contingency Fee - 20%  -15,000,000 3,000,000 
 $26,375,000  
3rd Contingency Fee - 15% -26,375,000     3,956,250 
   
Total Potential Contingency Fees  $13,206,250 

 
Expenses 
 
 The Contractor claimed expenses in excess of the amount allowed by the contract. As a 
result, $4.1 million in unallowable expenses were claimed. Two sections of the Contract are 
applicable in determining the allowable expenses, as does the Supreme Court Rule 211, which 

                               
4 A counsel to the Contractor submitted statements from the two former attorneys general that conflicted with 
statements made to us. We have addressed the conflicting statements in our comments to the Contractor’s Submittal 
at the end of this Finding beginning on page 23. 
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requires an accurate accounting of expenses. The Expense section of the Contract identifies the 
types of expenses that can be claimed. It further limits the total amount that can be reimbursed. 
In particular, it states, “In no event will outstanding and unreimbursed reimbursable expenses, of 
any nature, exceed a total of ONE MILLION FIVE HUNDRED THOUSAND DOLLARS 
($1,500,000), exclusive of costs of appeal, if any.” Another section that affects the allowability 
of expenses is the section on Assignment. It states that the “…Contractor, at its expense and risk, 
may employ other counsel to assist Contractor in this matter, provided, however, that such 
employment will be via a Subcontract which will incorporate by reference all the terms of this 
Agreement except those relating to compensation and expenses.” 
 
 The February 24, 2004 contract transmittal letter from the Attorney General to the DPP 
Commissioner and the April 22, 2004 contract transmittal letter from the Attorney General to the 
Governor both state that expenses were capped at $1.5 million. These letters support the fact that 
from the inception of the Contract it was understood that there was a $1.5 million limit on 
expenses.  

 
This position was further confirmed, when one of the former attorneys general was 

interviewed. He stated that before the May 2014 invoice, he and the Contractor had been 
discussing how to increase the reimbursable limit on the expenses. The Contractor had notified 
him that the expenses had exceeded the contract limit, and he wanted to change the contract so 
he and his co-counsel could recover their expenses. They continued discussions on raising the 
expense limit through October 2014; however, there was no approved increase in the limit. Any 
changes to the Contract would require a change order agreement processed through the DPP and 
the approval of the Governor. None of these events happened, therefore, the Contract terms had 
not changed. 

 
As part of our inspection, we requested from the Contractor all supporting documentation 

for the $5.6 million in expenses claimed in the three summaries. We were forced to subpoena the 
documentation after the Contractor challenged our authority to review the documents. As a result 
of the subpoena, the Contractor provided over 5,700 electronic pages of documentation. The 
documents consisted of expenditure listings prepared by the Contractor’s co-counsel, canceled 
checks, credit card and other receipts. Many of the documents were illegible, others had 
information redacted, and many had hand-written notation “ss” [presumable for south shore] on 
them. The documents were not in any logical order, especially those relating to travel, hotel and 
meal expenses. In addition, the Contractor did not provide all documents subpoenaed; for 
example, no accounting of the trust funds was provided, nor were copies of contracts and 
subcontracts awarded in relation to the contract work. The supporting documentation provided 
totaled $5,374,040 or $171,134 less than what was claimed. 

 
About $4.6 million of the expenses were paid by the co-counsel. Based on the provisions 

contained in the Assignment section of the Contract, co-counsel expenses are not chargeable to 
the Government. The Contractor acknowledged this in a July 14, 2004 letter to an Assistant 
Attorney General when he stated, “Per our last meeting in St. Thomas, enclosed is the firm 
resume of [new co-counsel], which firm I have retained at my own cost to assist in the Natural 
Resource Damages actions. They substitute for [previous co-counsel], who filed their notice of 
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withdrawal on January 12, 2004. I thank you in advance for bringing this to [previous Attorney 
General’s] attention and for your approval to proceed accordingly”. However, their expenses 
were still included in the summaries submitted. Our review of the documentation provided, 
identified about $800,000 in expenses paid directly by the Contractor, of which about $500,000 
are considered to be properly documented. The other $4.6 million were expenses charged to or 
paid by the Contractor’s co-counsel, and in accordance with the Contract, should not have been 
charge to the Government.  

 
The following is a summary of the maximum potential contingency fees and expenses 

that the Contractor can claim. 
 

Maximum Potential Contingency Fees and Expenses that the Contractor Can Claim 
 

Category Amount 
Maximum Expenses  $  1,500,000 
  
Contingency Fees   13,206,250 
  
Total $14,706,250 

 
Interest 
 
 As previously stated, the $27.9 million collected by the Contractor for the Government, 
should have been placed in an interest bearing account and not disbursed until all issues dealing 
with the lawsuits had been resolved. We were not provided any information from the Contractor 
of any interest earned. 

 
The Supreme Court’s Handbook identifies trust funds as “…other people’s money that 

comes into a lawyer’s possession.” One example includes “Settlement proceeds held for 
distribution.” It further states that all interest earned on the client’s trust account belongs to the 
client. 

 
We estimate that $761,000 in interest has been lost to date, by the premature distribution 

of the $27.9 million in funds received by the Contractor. 
 

Recommendations 
  

We recommend that the Attorney General of the Virgin Islands: 
 

3.1 Review the Contractor’s actions in distributing the funds obtained to determine if any 
laws of the Virgin Islands were violated. 

 
3.2 Take the steps necessary to ensure that the compensation provisions of the contract are 

followed. 



23 
 

V. I. Attorney General’s Response 
 
 Regarding the first recommendation, the Attorney General indicated that DOJ was 
currently reviewing the contract and the distribution of the funds obtained as a result of the 
settlement agreements. 
 
 Regarding the second recommendation, it was indicated that DOJ was currently in 
litigation with the contractor. We were informed that the dispute is currently pending arbitration. 

 
V. I. Inspector General’s Comments 
 
 The responses to the two recommendations are sufficient for us to consider them 
resolved. However, they will remain open until we receive the result of the pending litigation and 
or the arbitration results. 
 
Contractor’s Submittal 
 
 On March 11, 2016, Attorney Andrew Capdeville (Capdeville) submitted correspondence 
indicating that his firm represented the Contractor and co-counsel “in a civil arbitration with the 
Government of the Virgin Islands, and related matters.” Capdeville wanted to meet to discuss our 
draft inspection report before its issuance. He stated that, “We would like to provide important 
information and context (of which you may not be aware) that is critical to a complete and 
objective understanding of this matter, and critical to the independence of the Inspector 
General’s Office.” 
 
 On March 22, 2016, exiting from normal protocol, we provided Capdeville with a copy 
of the draft report to give him “the opportunity to provide additional information for us to 
consider before the Final Report is issued.” 
 
 Capdeville, on April 1, 2016, submitted to the Office of the V. I. Inspector General an 
extremely inflammatory and derogatory letter basically accusing the Governor of the Virgin 
Islands, the V. I. Attorney General and the V. I. Inspector General of conspiring to create a false 
report to be used in support of the Government’s pending arbitration between the Government 
and the Contractor. Capdeville regurgitated statements made by a former inspector general and 
affidavits created by his client for signature by the two former Virgin Islands attorneys general, 
as the basis for his allegations. 
 

Although inflammatory in nature, we have included Capdeville’s letter and attachments 
as Appendix III, beginning on page 35 of this report. 
 
V. I. Inspector General’s Comments 
 
 We were very disappointed in Capdeville’s submission for it did not provide any 
“important information and context that is critical to a complete and objective understanding of 
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this matter”. Although it is outside of our normal practice, we feel that we must respond to the 
submission by Capdeville, first briefly commenting on the 6-page statement by the former 
inspector general, but more importantly focusing on the two affidavits by the former attorneys 
general. 
 
Statement by Former Inspector General. The 6-page statement made by the former inspector 
general does not dignify an in-depth response. However, we must briefly comment on statements 
made by this individual, who serves as a defense lawyer, “responding to government 
investigations, audits and reviews.” 
 
 The statement tries to attack the integrity of the Governor, the Attorney General and the 
Inspector General of the Virgin Islands. The individual attempts to discredit the inspection done 
by this office and the professionalism and integrity of the organization without the benefit of 
knowing what we did, talking to us, or reviewing our work. His comments and conclusions are 
baseless and are completely disregarded by us; accordingly, they do not dignify further 
comment. 
 
 Contrary to the statements made by the individual, former Attorney General Iver A. 
Stridiron and former Attorney General Vincent F. Frazer were interviewed by us. Their 
comments were summarized and presented to them for edit. Each indicated the accuracy of the 
summaries and each page was initialed by them. 
 
 After our review of the two affidavits included in Capdeville’s letter, we contacted and 
interviewed both former attorneys general to clarify the discrepancies between their statements to 
us and their statements to the Contractor. 
 
 The following is our summary of the discrepancies and a summary of their comments to 
us after they were contacted again. We have included as Appendix IV and Appendix V the 
signed interview summaries by each of the former attorneys general. Their affidavits are 
included in Capdeville’s submission as Appendix III. 
 
Statements by Former Attorney General Iver A, Stridiron. On March 13, 2015 the V. I. 
Inspector General and the Chief of Audits interviewed former Attorney General Iver A. Stridiron 
(Stridiron) at his office on the 2nd Floor of the Virgin Islands Legislature. The purpose of the 
interview was to determine what Stridiron recalled about the Contract5.  
 
 Stridiron stated that he recalled the contract and had signed it. He stated that he had 
objected to the Contractor having control over any settlement funds to be received by the 
Government. However, the then Governor allowed this control over his protest. Stridiron further 
stated that in his opinion the case was not over, and payments to the Contractor should not have 
been made. He also stated that expenses were capped at $1.5 million and only the Governor can 

                               
5 Stridiron resigned from his position of Virgin Islands Attorney General in September 2004, about four months after 
the Contract was approved by the Governor. The first case filed in the District Court involving the Government and 
the defendants was in 2005. Accordingly, Stridiron had no involvement in the DOJ administration of the Contract.  
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approve amendments to the Contract. Regarding the use of cleanup costs in computing the 
contingency fee, Stridiron felt that the Contract does not allow it, and should not have been used.  
 

A draft Stirdiron’s interview was sent to him for review and editing. His changes were 
made, and he signed the interview summary indicating that it was an accurate summarization of 
his statements. The interview summary is included as Appendix IV of this report. 
 
 Capdeville’s April 1, 2016 letter included a March 30, 2016 affidavit signed by Stridiron 
where he contradicts his March 13, 2015 statement to us. The affidavit also erroneously included 
at paragraph 30 the statement that “To my recollection, no one from the Inspector General’s 
Office …has ever contacted me to discuss the Contract….” 
 
 On May 17, 2016, we again interviewed Stridiron at his office at the Virgin Islands 
Legislature to discuss the discrepancies between the two statements. We presented him with a 
copy of our March 13, 2015 interview summary, which he edited, he confirmed as to its 
accuracy, and he signed each page of the document. He stated to us that he had forgotten about 
our March 2015 interview when he signed the March 30, 2016 affidavit for the Contractor. He 
further stated that his March 13, 2015 statement to us was correct and that it reflected his opinion 
on the Contract and its terms. 
 
 Stridiron indicated that he was contacted by the Contractor a few days prior to the March 
30, 2016 affidavit and the statements made in it were based on his recollection at the time and 
may not be totally accurate. 
 
 Stridiron elaborated on some of the key issues of the Contract by initially stating that he 
really does not care about the dispute and really does not want to get involved. He indicated that 
at times contract provisions are interpreted differently by the two parties, and the differences 
should be resolved by a judge or an arbitrator. He indicated that he agreed with his initial 
interpretation that the Contractor’s compensation should be based only on the money collected 
by the Government and cleanup costs should not be a part of the compensation calculation. He 
also stated that he does recall the fact that expenses were capped at $1.5 million because he was 
not going to agree to a contract with an open-ended expense clause with no limit on expenses. If 
expenses exceeded the $1.5 million cap, the contract should have been amended in accordance 
with the procurement laws of the Virgin Islands. He stated that the Contractor should have been 
paid for reasonable services and expenses; however, no payments should have been made 
without the DOJ doing their due diligence and thoroughly reviewing the supporting receipts. 
 
 As the legal counsel for the Virgin Islands Waste Management Authority, he attended 
many of the meetings, depositions, and court hearings. He stated that he was very surprised that 
no one from DOJ or the V. I. Port Authority attended the various proceedings. He indicated that 
he recalled on numerous occasions, the Contractor engaged in discussions with the attorneys for 
the various defendants on the subject of his (the Contractor’s) compensation and how he was 
going to be paid his fees. Stridiron stated that it was his impression that the Contractor’s 
compensation had been identified as an add-on to the settlement money to be paid by the 
defendants. 
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 Stridiron was shown a copy of the initial justification letter written by the former 
Commissioner of the Department of Planning and Natural Resources (DPNR). He questioned the 
claim in the justification letter that the Contractor was the only law firm capable of providing the 
services, indicating that there were many other law firms that could provide the services 
requested. He also indicated that he was concerned that there was a potential conflict situation 
because the Contractor and the former DPNR Commissioner had an employer/employee 
relationship prior to him becoming the Commissioner of DPNR6. Stridiron stated that he had 
alerted the then Governor of his concerns, and the fact that this agreement may have been less 
than an arms length relationship; however the Contract was still approved by the former 
Governor. 
 
 At the conclusion of the interview, Stridiron was again asked which of the two 
documents was accurate, our March 13, 2015 interview summary or the March 30, 2016 
affidavit. He reiterated that the March 13, 2015 interview summary was correct. 

Statements by Former Attorney General Vincent F. Frazer. On April 14, 2015, the V. I. 
Inspector General and the Chief of Audits interviewed former Attorney General Vincent F. 
Frazer (Frazer) in the Conference Room at the Office of the V. I. Inspector General. The purpose 
of the interview was to determine what Frazer recalled about the Contract and his involvement in 
its administration, litigation process, expenses, payments and computation of the contingency 
fees. 

 The contract was shown to Frazer. He stated that he was aware of the contract conditions 
even though he did not continuously refer to it as the litigation progressed and payments were 
made. In April 2007, Frazer began to handle the cases himself rather than have the Solicitor’s 
Office handle the contract and related duties of the cases. He did not attend depositions on the 
litigations; however, he did attend mediations and planning meetings with the Contractor in the 
Virgin Islands, District of Columbia and New York. Frazer stated that he did not attend any court 
hearings. He stated that he did review the various legal documents and motions. 

 Frazer indicated that he told the Contractor to keep the initial $3 million in monetary 
damages to cover the legal expenses incurred to date and to keep the case moving forward 
without delay, indicating that settlement of all fee and expenses would be made when the last 
monetary damages were paid. 

 As quoted from Frazer’s revision of our interview summary, he stated, “In Attorney 
Frazer’s opinion the $26 million attributed to ‘clean up costs’ is not monetary damages, so it is 
questionable whether that amount should be included in the monetary damages base for the 
contingency fees.” He further stated that the cost of cleaning up private property should not be 
included in the contingency fee computation. 

                               
6 This was the second independent source that claimed that there was an employer/employee relationship between 
the Contractor and the former DPNR Commissioner prior to him becoming the head of the agency. This allegation 
needs to be investigated further.  
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 Fazer continued that he did not think that a contingency fee contract for legal assistance 
was the best for the Government but at the time he took over at DOJ, the cases were well 
underway, and it was not beneficial to cancel the contract at the time. 

 Frazer was shown the three “recapitulations” submitted by the Contractor and approved 
by him for payment. He stated that he never saw, nor requested to see any details or supporting 
documents. He approved the payment without questioning anything, with the intention of having 
an audit done after all the settlements had been completed.  

 The July 14, 2004 letter from the Contractor to the Assistant Attorney General overseeing 
the Contract at the time was provided to Frazer. The letter indicated that a co-counsel would be 
retained by the Contractor at his own cost. Frazer did not recall seeing the letter. He also did not 
recall the specifics of the Assignment Section of the Contract; however, based on what was 
provided to him in this interview, all expenses and fees incurred by the co-counsel should be 
paid by the Contractor, and not included in the contingency fee and expenses sections of the 
Contract. 

 When asked about the $1.5 million cap on expenses, Frazer indicated that before the May 
2014 “recapitulation” was submitted, the Contractor had discussed increasing the cap because 
expenses had exceeded the limit. Discussions continued into October of 2014; however, the 
Contractor was attempting to make other significant changes to the Contract terms for which 
Frazer did not support. As a result, no amendments to the Contract were finalized or approved by 
the Governor as required. 

 A draft of the interview summary was sent to Frazer, his revisions were made, and he 
initialed each page of the revised document. In his correspondence to us, he indicated that, “I 
have reviewed the report and for the most part it is fair and accurate. However I have the 
following suggestions”. He concludes by saying “Other than the above everything is fair and 
accurate.” The interview summary is included as Appendix V of this report. 

 As in the case with Stridiron’s interview discussed above, Capdeville included a 19-page 
affidavit dated March 30, 2016, signed by Frazer, contradicting his statements made to us in the 
April 2015 interview. 

 On May 18, 2016, Frazer was interviewed again in the Conference Room at the Office of 
the V. I. Inspector General. The purpose of the interview was to ask Frazer to explain the 
rationale of the contradictory statements between our initial interview in April 2015 and his 
affidavit of March 2016. 

 Frazer was questioned about the discrepancies between the two statements, and he 
indicated that he reconsidered and changed his opinions related to the Contract. His rationale for 
the changes were based on information that he was given alleging that the DOJ was using the 
threat of a criminal investigation in discussions with the Contractor, and he felt that the 
Contractor should not have been threatened with potential criminal charges. As a result, he 
reconsidered and changed his original position on issues of contract administration, 
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compensation, and contract interpretations for the calculation of fees and expenses. He now 
considers the affidavit to be correct. Frazer indicated that the affidavit was prepared by the 
Contractor; he reviewed, edited, and signed it. 

 Frazer is now of the opinion that the Contractor is entitled to all fees and expenses 
incurred, even though he agrees that the $1.5 million cap was in place and had not been changed. 
He also admitted that he was not familiar with the Assignment Section of the Contract and that 
the Government has the right and prerogative to audit the expenses paid to the Contractor. If 
expenses are found to be unallowable, the Government can seek reimbursement. Also, it is now 
his position that the cleanup costs should be included in the contingency computation; however, 
any differences in interpretation should be determined by an arbitrator. 

He stated that although receipts for expenses may have been available for him to review, 
he did not request any. Based on his review of the amounts claimed in the “recapitulations” he 
felt that they were reasonable, and he approved them. He did not want to get into a conflict with 
the Contractor during the litigation and settlement process. 

 He felt that the Contractor should have been paid as funds became available, no matter 
what the Contract required. He reiterated that the Contractor did significant work, disbursed 
funds and should be reimbursed everything that was spent, even if the Contract had a limit on 
expenses. He again stated that he had changed his opinions and now supported his statements in 
the affidavit. 

In conclusion, we spent considerable time discussing the discrepancies in the statements 
made by the two former attorneys general, and we felt it was necessary to present the conflicting 
and contradictory positions taken by these two individuals. The “waffling” positions taken 
reinforce our conclusions reached in the report, especially our opinion that the DOJ did not 
provide sufficient administration of the Contract. The questionable nature in which the contract 
was awarded and the claim that there may have been at a minimum the appearance of a conflict 
of interest, warrants further investigation into the awarding of the contract. We do maintain our 
position regarding the interpretation of the various compensation and expense provisions of the 
Contract. However, we do agree that the Contractor did provide a service to the Government and 
should be compensated a fair and reasonable fee and reimbursed for reasonable and allowable 
expenses. 
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APPENDIX II 
 

ADDITIONAL INFORMATION NEEDED  
TO CLOSE RECOMMENDATIONS 

 
Recommendation 
Number and Status 
 
Finding 1: 
 
1.1 Resolved/Open 
 
 
1.2 Resolved/Open 
 
Finding 2: 
 
2.1 Resolved/Open 
 
 
 
2.2 Resolved/Open 
 
 
Finding 3: 
 
3.1 Resolved/Open 
 
 
3.2 Resolved/Open 
 
 
 
 
 
 
 
 
 

 
 
         Additional Information Needed             
 
 
 
Provide a copy of the results of the internal 
investigation. 
 
Provide a copy of the internal policies 
limiting the use of contingency contracts. 
 
 
Provide a copy of the internal policies for 
the retention and monitoring of outside 
counsel. 
 
Provide a copy of the internal policies and 
procedures for the review and monitoring of 
invoices. 
 
 
Provide a copy of the results of the pending 
litigation and/or arbitration. 
 
Provide a copy of the results of the pending 
litigation and/or arbitration. 
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OFFICIAL REPORT DISTRIBUTION 
 
 
 
Government of the Virgin Islands 
 
Virgin Islands Department of Justice 1 
 
Office of the Governor 3 
 
Virgin Islands Bureau of Internal Revenue 1 
 
Office of Management and Budget 1 
 
31st Legislature 15 
 
Office of the Legislative Post Auditor 1 
 
Virgin Islands Delegate to Congress 1 
 
 
Government of the United States 
 
United States Department of Justice, Office of the United States Attorney 1 
 
United States Department of Justice, Federal Bureau of Investigation 1 
 
 
 


